RULEMAKING ISSUE

AFFIRMATION

October 2, 2002 SECY-02-0179
FOR: The Commissioners
FROM: William D. Travers

Executive Director for Operations
SUBJECT: FINAL RULE: MATERIAL CONTROL AND

ACCOUNTING AMENDMENTS
PURPOSE:

To request Commission approval for publication of the final rule.

BACKGROUND:

In a Staff Requirements Memorandum (SRM) dated May 8, 2001 (Attachment 1), the Commission
approved publication of the proposed rule that would amend the material control and accounting
(MC&A) regulations (SECY-01-0066, April 20, 2001). The proposed rule was published in the
Federal Register on May 30, 2001 (66 FR 29251). The comment period closed on

August 13, 2001, and four comment letters were received. The commenters were the two
Category | licensees, the Nuclear Energy Institute (NEI), and a consulting firm. These comments
are discussed in the final rule (Attachment 2).

DISCUSSION:

The staff has considered whether this rulemaking should proceed at this time or be placed on hold
until completion of the staff's reevaluation of the safeguards and physical security programs. The
staff has concluded that this rulemaking should go forward. This rulemaking clarifies the MC&A
requirements by removing the inconsistencies between Category |, Il, and Il requirements. This
should improve the staff's ability to focus on the more risk significant aspects of the requirements.
The rulemaking also results in a single location for all the MC&A requirements which will help both
the NRC and stakeholders to locate those requirements that apply to a given facility. The majority
of the contemplated changes should not be impacted by
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the planned reevaluation. The requirements to report receipt and transfers of special nuclear
material are not being changed by this rulemaking. The staff is not aware of any reason that this
rulemaking should not go forward at this time.

The current regulations require Material Balance Reports (DOE/NRC-742) and Inventory
Composition Reports (DOE/NRC-742C) to be completed within 30 days of March 31 and
September 30 of each year. These reports are typically based on book values, as opposed to
physical inventory results, because the dates do not always coincide with the time frame for a
facility’s physical inventory. The data from a physical inventory is significantly more meaningful
than the book value reported during the interim periods. The final rule changes the reporting time
frame to coincide with the requirement for a physical inventory and provides additional time to
complete the report, except for Category | licensees. Identification of an actual loss or theft of
material would still be reported within one hour per the current regulations.

In comments on the proposed rule, the NRC’s two Category | licensees requested that the
proposed change not be implemented because it would have the unintended consequence of
potentially increasing burden. Because Category | licensees are required to conduct a semi-
annual inventory, they would not gain any benefit from the proposed changes. Therefore,
because the intent of the proposed change was to reduce unnecessary regulatory burden, the
current requirements for submitting the Material Balance Reports and Inventory Composition
Reports will be retained as requested by the commenters. Category | licensees will continue to
submit their reports within 30 days of March 31 and September 30 of each year. Because most
licensees are only required to conduct an annual physical inventory, they will benefit from the
change with a decrease in reporting frequency from twice a year to once a year.

The current regulations for Category Il facilities require the conduct of physical inventories every 2
to 6 months, depending on the material; the final rule changes the frequency to every 9 months.
By revising the time frame to complete the reports to coincide with the physical inventory and
providing additional time to complete the paperwork, most licensees will be provided with more
flexibility and the regulatory burden will be reduced. The change will also allow licensees to
devote additional attention to the more risk significant aspects of their programs. Reactor and
material licensees will benefit from these changes, except the Category | licensees. The industry
has indicated support for this initiative through the Nuclear Materials Management and
Safeguards System (NMMSS) users group and in comments on the proposed rule.

Current MC&A requirements for Category |l facilities and the general MC&A requirements have
been interspersed among the safety and general licensing requirements of 10 CFR Part 70. The
final amendments will consolidate the MC&A requirements for Category Il facilities with the rest of
the MC&A requirements for Categories | and Ill facilities in 10 CFR Part 74. Furthermore, portions
of the current rules regarding Category |l material in Part 70 are not risk-informed. Some of the
current requirements for Category |l facilities are more restrictive than those for Category |
facilities. These requirements will be made more risk-informed, consistent with the existing MC&A
requirements for Categories | and Ill facilities. Conforming changes will also be made to

10 CFR Parts 61, 73, 75, 76, and 150 to reflect the relocations. The relocation of the MC&A
requirements and the modification to the Category Il requirements will enhance
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the regulatory process by providing any future Category Il licensees with a better understanding of
the procedures and requirements for MC&A. Moving the remaining MC&A requirements from
Part 70 to Part 74 will also simplify locating the requirements for all licensees.

In addition, the categorical exclusion for the requirement to perform an environmental review will
be broadened to include amendments of safeguards plans, as well as be made general enough to
cover all safeguards plans and amendments for all licenses issued under the Nuclear Regulatory
Commission’s (NRC) authority in 10 CFR Chapter 1, to avoid the need to amend the subsection
when new licensing parts are added. The final rule will also correct typographical errors, remove
old implementation dates, and update and add some terminology to reflect current practice.

The final rule will reduce the regulatory burden on both licensees and the NRC staff, while
maintaining adequate safeguards. There will be no impact on safety. The MC&A requirements
for Category Il facilities and the general MC&A requirements for all facilities would be easier to
locate, thereby improving the efficiency and effectiveness of the regulations. The efficiency of
NMMSS should be improved as it will no longer get all the material status reports simultaneously.
Public confidence would not be affected by this final rule change.

In SECY-01-0175, the staff informed the Commission of licensee activities and NRC staff plans
associated with the two fuel rods apparently missing from the spent fuel pool at Millstone Unit 1.
This final rule does not change the inventory or record retention requirements for reactor
licensees. As part of the staff actions, the staff has committed to evaluating the current NRC
requirements for tracking and reporting SNM transactions to identify changes that may be
necessary to prevent similar incidents from occurring. In the April 30, 2002, lessons-learned
report about MC&A at power reactors, the staff did not identify any problems with the regulations.

The staff has also evaluated this rulemaking against the ongoing actions, outlined in
SECY-02-0093 and the subsequent July 25, 2002 SRM, to respond to the October 2001,
Department of Energy Inspector General report on NMMSS. The staff is not aware of any
conflicts between this rulemaking and the actions outlined in SECY-02-0093 or the SRM.

AGREEMENT STATE ISSUES:

Changes impacting 10 CFR 70.51(a) and (b), and conforming changes to 10 CFR 61.80(g), 10
CFR 70.19(c), 10 CFR 150.20(b), and new 10 CFR 74.19(a) are classified as Category C
compatibility items. Agreement States would be required to adopt the essential objectives;
however, the manner in which these essential objectives are addressed would not need to be the
same as NRC’s. A conforming change to 10 CFR 70.8(b) is a Category D compatibility item.
Agreement States do not need to adopt this program element for purposes of compatibility. The
final amendment does not revise the MC&A requirements that potentially impact Agreement
States--it merely relocates the requirements. Therefore, it is not expected that Agreement States
will need to make any conforming changes to their regulations. The other changes are Category
NRC compatibility items and, therefore, are areas of NRC exclusive authority. No comments were
received from the Agreement States.
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RESOURCES:

Resources to complete and implement the rule are included in the current budget. The rule will
not result in any NMMSS contract savings.

COORDINATION:

The Office of the General Counsel has no legal objection to the final rule. The Office of the Chief
Financial Officer has reviewed this Commission Paper for resource implications and has no

objection.

RECOMMENDATIONS:

That the Commission:

1.

2.

Approve for publication in the Federal Register the attached final rule (Attachment 2).

To satisfy the requirement of the Regulatory Flexibility Act, 5 U.S.C. 605 (b), certify that
this rule does not have significant impact on a substantial number of small entities. This
certification is included in the attached final rule.

Note:

a.

That the Chief Counsel for Advocacy of the Small Business Administration will be
informed of the certification and the reasons for it, as required by the Regulatory
Flexibility Act, 5 U.S.C. 605(b);

That a final Regulatory Analysis has been prepared for this rulemaking;

That a final Environmental Assessment has been prepared for this rulemaking
(Attachment 3);

That the staff has determined that this action is not a "major rule," as defined in the
Small Business Regulatory Enforcement Fairness Act (SBREFA) of 1996 [5 U.S.C.
804(2)] and has confirmed this determination with the Office of Management and
Budget (OMB). The appropriate Congressional and General Accounting Office
contacts will be informed (Attachment 4);

That the appropriate Congressional committees will be informed;

That a press release will be issued by the Office of Public Affairs when the final
rulemaking is filed with the Office of the Federal Register; and
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g. That the final rule contains amended information collection requirements subject to
the Paperwork Reduction Act of 1995 (44 U.S.C. 3501, et seq.) that have been
already approved by the OMB.

IRA/

William D. Travers
Executive Director
for Operations

Attachments:

. Staff Requirements Memorandum dated May 8, 2001
2. Final Rule

3. Environmental Assessment

4. SBREFA forms

=



May 8, 2001

MEMORANDUM TO: William D. Travers
Executive Director for Operations
FROM: Annette Vietti-Cook, Secretary IRA/
SUBJECT: STAFF REQUIREMENTS - SECY-01-0066 - PROPOSED RULE:

MATERIAL CONTROL AND ACCOUNTING AMENDMENTS

The Commission has approved publication in the Federal Register of the proposed
amendments related to material control and accounting subject to the changes noted in the

attachment.

(EDO) (SECY Suspense: 6/15/01)
Attachment: Changes to the Federal Register Notice in SECY-01-0066
cc: Chairman Meserve

Commissioner Dicus
Commissioner Diaz
Commissioner McGaffigan
Commissioner Merrifield
OGC

CFO

OCA

OIG

OPA

Office Directors, Regions, ACRS, ACNW, ASLBP (via E-Mail)
PDR



10.

11.

12.

13.

14.

Attachment

Changes to the Federal Register  Notice in SECY-01-0066

On page 3, revise lines 1 and 2 to read * ... Commission proposes to amend kas
telentified an aspect of the MC&A requirements so as to where-t-eoedte reduce
unnecessary regulatory burden and to provide additional ....’

On page 5, last paragraph, revise lines 9 and 10 to read * ... on the same schedule.
(Note that the term “licensee” , as it is used within this statement of considerations,
includes the gaseous dlfoSIOI’] plants asittsuset-within-the-statementsof
consideration; unless otherwise stated.)’

On page 8, 1% full paragraph, revise line 4 to read ‘However, an environmental
assessment (EA) would ...

On page 10, paragraph 1, next to last line, correct the spelling of ‘would’.

On page 11, item (1), revise the 2" sentence to read ‘From a safeguards risk and
graded approach perspective, Fthis would be consistent with ....’

On page 12, item (6), revise the 2" sentence to read ‘From a safeguards risk and
graded approach perspective, Fthis compares to the annual requirement ....’

On page 20, Section 74.59, revise the last line to read * ... Office of Nuclear Material
Safety and Safeguards.’

On page 21, Section 150.20, revise line 2 to read ‘ ... the new reference to 88 74.11,
74.15, and 74.19 Part74.’

On page 26, last paragraph, revise lines 1 and 2 to read * ... Commission proposes to
amend hastdentified an aspect of the MC&A requwements SO as whefe—lt—wetrtd—be
desirabte to reduce the regulatory burden and to provide additional ..

On page 33, last paragraph, revise line 8 to read * ... from the NMMSS to reconcile their

tts ...

On page 43, item (a), revise line 1 to read ‘Before te license termination ....’

On page 49, Section 74.2, paragraph (a) could be misinterpreted if the reader thinks the

phrase “who possesses special nuclear ...” refers to the licensees in the previous

phrase. To ensure correct interpretation of paragraph (a), the phrase “except licensees

whose ...” should be made into a separate sentence.

On page 73, Section 150.20, paragraph (b), revise the last line to read * ... 8§ 74.11,
74.15, and 74.19 of Part 74 of this chapter; and to the ....’

In general, the Federal Register notice should be reviewed for additional editorial,
typographical, etc. changes.



strategic significance.

Section 74.43 Internal controls, inventory, and records.
A new section is added to provide the requirements for internal controls, inventory, and

recordkeeping for special nuclear material of moderate strategic significance.

Section 74.45 Measurements and measurement control.
A new section is added to provide the requirements for measurements and measurement

control for special nuclear material of moderate strategic significance.

Section 74.51 Nuclear material control and accounting for strategic special nuclear material.

This section is revised to delete paragraphs (c)(1) and (c)(2) to eliminate implementation
dates that are no longer relevant. Paragraph (c) is revised to reflect that new Fundamental
Nuclear Material Control plans would be implemented upon issuance of a license or amendment,
or by the date specified in a license condition. Paragraph (d)(1) is deleted because it is no longer
necessary to provide an 18-month exemption for implementation. Paragraph (d)(2) is

redesignated as paragraph (d).

Section 74.57 Alarm resolution.

This section is revised to reflect an NRC organizational change: the "Domestic
Safeguards and Regional Oversight Branch" and the "Division of Safeguards and Transportation”
are no longer used as names of organizational units. Also, the stated phone number is no longer

applicable. Notifications would be made to the NRC Operations Center.
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Section 74.59 Quality assurance and accounting requirements.

This section is revised to provide proper identification of acronyms, correct the accidental
omission of the phrase "contained in high enriched uranium," provide improved punctuation,
correct typographical errors, and require that reports be submitted to the Director, Office of

Nuclear Material Safety and Safeguards.

Section 75.21 General requirements.
This section is revised to delete the reference to § 70.51 and add the new reference to

§ 74.15.

Section 76.113 Formula quantities of strategic special nuclear material - Category I.
This section is revised to delete the reference to § 70.51 and replace it with the new

reference to 8 74.19.

Section 76.115 Special nuclear material of moderate strategic significance - Category II.

This section is revised to delete the reference to 88 70.51, 70.52, 70.53, 70.54, 70.57, and
70.58 and add the new reference to 88 74.19, 74.41, 74.43, and 74.45.
Section 76.117 Special nuclear material of low strategic significance - Category lll.

This section is revised to delete the reference to § 70.51 and add the new reference

to § 74.19.

Section 150.20 Recognition of Agreement State licenses.
This section is revised to delete the reference to §8 70.51, 70.53, and 70.54 and add the
new reference to 88 74.11, 74.15, and 74.19.
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Criminal Penalties

For the purpose of Section 223 of the Atomic Energy Act (AEA), the Commission is issuing
the final rule to amend 10 CFR Parts 70, 72, and 74 under one or more of Sections 161b, 161i, or

1610 of the AEA. Willful violations of the rule are subject to criminal enforcement.

Agreement State Compatibility

Under the “Policy Statement on Adequacy and Compatibility of Agreement State
Programs” approved by the Commission on June 30, 1997, and published in the Federal Register
on September 3, 1997 (62 FR 46517), most of this final rule is classified as compatibility Category
“NRC.” However, certain parts of the final rule are a matter of consistency among States and
Federal safety requirements. The revisions to Part 61 and 88 70.19(c), 70.51(a), 70.51(b),
150.20(b), and new § 74.19(a) would be classified as
Category C. A conforming change to 8 70.8(b) would be classified as Category D. Although
these sections are subject to various degrees of compatibility regarding the Agreement States, the
amendments are not expected to impact existing Agreement States regulations. The actual
requirements are not changing, they are only being moved to a new location. Therefore, it is not
expected that Agreement States will need to make conforming changes to their regulations.

Category C means the provisions affect a program element, the essential objectives of
which should be adopted by the State to avoid conflicts, duplications, or gaps in the national
program. The manner in which the essential objectives are addressed need not be the same as
NRC, provided the essential objectives are met. Category D means the program element does
not need to be adopted by the States for purposes of compatibility. Compatibility is not required
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for Category “NRC" regulations. The NRC program elements in this category are those that relate
directly to areas of regulation reserved to the NRC by the Atomic Energy Act of 1954, as amended
(AEA), or the provisions of 10 CFR Chapter |. Although an Agreement State may not adopt
program elements reserved to NRC, it may wish to inform its licensees of certain requirements via
a mechanism that is consistent with the particular State’s administrative procedure laws, but does

not confer regulatory authority on the State.

Voluntary Consensus Standards

The National Technology Transfer Act of 1995 (Pub. L. 104-113) requires that Federal
agencies use technical standards that are developed or adopted by voluntary consensus
standards bodies unless the use of such a standard is inconsistent with applicable law or
otherwise impractical. In this final rule, the NRC would revise the MC&A regulations. This action
does not constitute the establishment of a standard that establishes generally applicable

requirements.

Environmental Impact: Categorical Exclusion

The NRC has determined that the changes to Part 51, the changes to the reporting
requirements, and the movement of the MC&A requirements to Part 74 are the types of actions
described in categorical exclusion 10 CFR 51.22(c)(2) and (3). Therefore neither an
environmental impact statement nor an environmental assessment has been prepared for these

portions of the final rule. An environmental assessment has been prepared for the remainder of
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the final rule.

Finding of No Significant Environmental Impact: Availability

The Commission has determined under the National Environmental Policy Act of 1969, as
amended, and the Commission's regulations in Subpart A of 10 CFR Part 51, not to prepare an
environmental impact statement for this final rule because the Commission has concluded based
on an EA that this final rule would not be a major Federal action significantly affecting the quality
of the human environment. The EA prepared to support this rulemaking covers the changes to the
Category Il requirements.

The determination of this EA is that there will be no significant impact to the public from
this action. The NRC requested public comments on the environmental assessment and on any
environmental justice considerations that may be related to this rule. No comments were
received.

The NRC requested the views of the States on the environmental assessment for this rule.

No comments were received.

Paperwork Reduction Act Statement

This final rule amends information collection requirements that are subject to the

Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.). These requirements were approved

by the Office of Management and Budget, approval number 3150-0004, -0009, -0058, and -0123.
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inventory period, and is the reconciled physical inventory entered into the books as an adjusted
inventory at the completion of the prior inventory period.
* * * * *

Category IA material means SSNM directly useable in the manufacture of a nuclear
explosive device, except if:

(1) The dimensions are large enough (at least two meters in one dimension, greater than
one meter in each of two dimensions, or greater than 25cm in each of three dimensions) to
preclude hiding the item on an individual,

(2) The total weight of an encapsulated item of SSNM is such that it cannot be carried
inconspicuously by one person (i.e., at least 50 kilograms gross weight); or

(3) The quantity of SSNM (less than 0.05 formula kilograms) in each container requires
protracted diversions to accumulate five formula kilograms.

* * * * *

Inventory difference (ID) means the arithmetic difference obtained by subtracting the
guantity of SNM tabulated from a physical inventory from the book inventory quantity. Book
inventory quantity is equivalent to the beginning inventory (BI) plus additions to inventory (A)
minus removals from inventory (R), while the physical inventory quantity is the ending inventory
(El) for the material balance period in question (as physically determined). Thus mathematically,

ID=BI+A-R)-EI or ID=BI+A-R-El
* * * * *

Plant means a set of processes or operations (on the same site, but not necessarily all in
the same building) coordinated into a single manufacturing, R&D, or testing effort. A scrap
recovery operation, or an analytical laboratory, serving both onsite and offsite customers (or more
than one onsite manufacturing effort) should be treated as a separate plant.
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Removals from inventory means measured quantities of special nuclear material
contained in:

(1) Shipments;

(2) Waste materials transferred to an onsite holding account via a DOE/NRC Form 741
transaction;

(3) Measured discards transported offsite; and

(4) Effluents released to the environment.

Removals of material from process (or removals from process) means measured
guantities of special nuclear material contained in:

(1) Effluents released to the environment;

(2) Previously unencapsulated materials that have been encapsulated as sealed sources;

(3) Waste materials that will not be subject to further onsite processing and which are
under tamper-safing;

(4) Ultimate product placed under tamper-safing; and

(5) Any materials (not previously designated as removals from process) shipped offsite.

26. In 8§ 74.8, paragraph (b) is revised to read as follows:

8 74.8 Information collection requirements: OMB approval.

(b) The approved information collection requirements contained in this part appear in
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88 74.11, 74.13, 74.15, 74.17, 74.19, 74.31, 74.33, 74.41, 74.43, 74.45, 74.51, 74.57, and 74.59.

27. The heading of Subpart B is revised to read as follows:

Subpart B---General Reporting and Recordkeeping Requirements

28. Section 74.13 is revised to read as follows:

8 74.13 Material status reports.

(a) Each licensee, including nuclear reactor licensees as defined in 88 50.21 and 50.22 of
this chapter, authorized to possess at any one time and location special nuclear material in a
guantity totaling more than 350 grams of contained uranium-235, uranium-233, or plutonium, or
any combination thereof, shall complete and submit, in computer-readable format Material Balance
Reports concerning special nuclear material that the licensee has received, produced, possessed,
transferred, consumed, disposed of, or lost. This prescribed computer-readable report replaces
the DOE/NRC Form 742 which has been previously submitted in paper form. The Physical
Inventory Listing Report must be submitted with each Material Balance Report. This prescribed
computer-readable report replaces the DOE/NRC Form 742C which has been previously
submitted in paper form. Each licensee shall prepare and submit the reports described in this
paragraph in accordance with instructions (NUREG/BR-0007 and NMMSS Report D-24 "Personal
Computer Data Input for NRC Licensees"). Copies of these instructions may be obtained from the

U.S. Nuclear Regulatory Commission, Division of Fuel Cycle Safety and Safeguards, Washington,
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DC 20555-0001. Each licensee subject to the requirements of § 74.51 shall compile a report as of
March 31 and September 30 of each year and file it within 30 days after the end of the period
covered by the report. All other licensees subject to this requirement shall submit a report within
60 calendar days of the beginning of the physical inventory required by 88 74.19(c), 74.31(c)(5),
74.33(c)(4), or 74.43(c)(6). The Commission may permit a licensee to submit the reports at other
times for good cause.

(b) Any licensee who is required to submit routine Material Status Reports pursuant to
§ 75.35 of this chapter (pertaining to implementation of the US/IAEA Safeguards Agreement) shall
prepare and submit these reports only as provided in that section (instead of as provided in

paragraph (a)(1) of this section).

29. Section 74.17 is revised to read as follows:

8 74.17 Special nuclear material physical inventory summary report.

(a) Each licensee subject to the requirements of 88 74.31 or 74.33 of this part shall submit
a completed Special Nuclear Material Physical Inventory Summary Report on NRC Form 327 not
later than 60 calendar days from the start of each physical inventory required by 88 74.31(c)(5) or
74.33(c)(4). The licensee shall report the physical inventory results by plant and total facility to
the Director, Office of Nuclear Material Safety and Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC 20555-0001.

(b) Each licensee subject to the requirements of § 74.41(a) of this part shall submit a
completed Special Nuclear Material Physical Inventory Summary Report on NRC Form 327 not
later than 60 calendar days from the start of each physical inventory required by 8§ 74.43(c)(7).

The licensee shall report the physical inventory results by plant and total facility to the Director,
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Office of Nuclear Material Safety and Safeguards, U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001.

(c) Each licensee subject to the requirements of § 74.51 shall submit a completed Special
Nuclear Material Physical Inventory Summary Report on NRC Form 327 not later than 45 calendar
days from the start of each physical inventory required by § 74.59(f). The licensee shall report the
physical inventory results by plant and total facility to the Director, Office of Nuclear Material

Safety and Safeguards, U.S. Nuclear Regulatory Commission, Washington, DC 20555-0001.

30. A new § 74.19 is added to read as follows:

8 74.19 Recordkeeping.

(a) Licensees subject to the recordkeeping requirements of 88 74.31, 74.33, 74.43, or
74.59 of this part are exempt from the requirements of paragraphs (a)(1) through (4) of this
section. Otherwise:

(1) Each licensee shall keep records showing the receipt, inventory (including location and
unique identity), acquisition, transfer, and disposal of all special nuclear material in its possession
regardless of its origin or method of acquisition.

(2) Each record relating to material control or material accounting that is required by the
regulations in this chapter or by license condition must be maintained and retained for the period
specified by the appropriate regulation or license condition. If a retention period is not otherwise
specified by regulation or license condition, the licensee shall retain the record until the
Commission terminates the license that authorizes the activity that is subject to the recordkeeping
requirement.

(3) Each record of receipt, acquisition, or physical inventory of special nuclear material that
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must be maintained pursuant to paragraph (a)(1) of this section must be retained as long as the
licensee retains possession of the material and for 3 years following transfer or disposal of the
material.

(4) Each record of transfer of special nuclear material to other persons must be retained by
the licensee who transferred the material until the Commission terminates the license authorizing
the licensee's possession of the material.

(b) Each licensee that is authorized to possess special nuclear material in a quantity
exceeding one effective kilogram at any one time shall establish, maintain, and follow written
material control and accounting procedures that are sufficient to enable the licensee to account for
the special nuclear material in its possession under license. The licensee shall retain these
procedures until the Commission terminates the license that authorizes possession of the material
and retain any superseded portion of the procedures for 3 years after the portion is superseded.

(c) Other than licensees subject to 88 74.31, 74.33, 74.41, or 74.51, each licensee who is
authorized to possess special nuclear material, at any one time and site location, in a quantity
greater than 350 grams of contained uranium-235, uranium-233, or plutonium, or any combination
thereof, shall conduct a physical inventory of all special nuclear material in its possession under
license at intervals not to exceed 12 months. The results of these physical inventories need not
be reported to the Commission, but the licensee shall retain the records associated with each
physical inventory until the Commission terminates the license that authorized the possession of
special nuclear material.

(d) Records that must be maintained pursuant to this part may be the original or a
reproduced copy or a microform if the reproduced copy or microform is duly authenticated by
authorized personnel and the microform is capable of producing a clear and legible copy after

storage for the period specified by Commission regulations. The record may also be stored in
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electronic media with the capability for producing legible, accurate, and complete records during
the required retention period. Records such as letters, drawings, or specifications must include all
pertinent information such as stamps, initials, and signatures. The licensee shall maintain

adequate safeguards against tampering with and loss of records.

31. In 8 74.31, paragraphs (b) and (c)(4) are revised as follows:

8 74.31 Nuclear material control and accounting for special nuclear material of low strategic

significance.

(b) Implementation: Each applicant for a license, and each licensee that, upon application
for maodification of its license, would become newly subject to the performance objectives of
paragraph (a) of this section, shall submit a fundamental nuclear material control (FNMC) plan
describing how the requirements of paragraph (c) of this section will be met. The FNMC plan
shall be implemented when a license is issued or modified to authorize the activities being
addressed in paragraph (a) of this section, or by the date specified in a license condition.

(c) kK

(4) In each inventory period, control total material control and accounting measurement
uncertainty so that twice its standard error is less than the greater of 9,000 grams of U-235 or 0.25
percent of the active inventory, and assure that any measurement performed under contract is

controlled so that the licensee can satisfy this requirement;

* * * * *

Subpart D---Special Nuclear Material of Moderate Strategic Significance
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32. Sections 74.41, 74.43, and 74.45 are added to Subpart D to read as follows:

8 74.41 Nuclear material control and accounting for special nuclear material of moderate strategic

significance.

(a) General performance objectives. Each licensee who is authorized to possess special
nuclear material (SNM) of moderate strategic significance or SNM in a quantity exceeding one
effective kilogram of strategic special nuclear material in irradiated fuel reprocessing operations
other than as sealed sources and to use this material at any site other than a nuclear reactor
licensed pursuant to part 50 of this chapter; or as reactor irradiated fuels involved in research,
development, and evaluation programs in facilities other than irradiated fuel reprocessing plants;
or an operation involved with waste disposal, shall establish, implement, and maintain a
Commission-approved material control and accounting (MC&A) system that will achieve the
following performance objectives:

(1) Maintain accurate, current, and reliable information on, and confirm, the quantities and
locations of SNM in the licensee's possession;

(2) Conduct investigations and resolve any anomalies indicating a possible loss of special
nuclear material;

(3) Permit rapid determination of whether an actual loss of a significant quantity of SNM
has occurred, with significant quantity being either:

(i) More than one formula kilogram of strategic SNM; or

(i) 10,000 grams or more of uranium-235 contained in uranium enriched up to

20.00 percent.

(4) Generate information to aid in the investigation and recovery of missing SNM in the

event of an actual loss.

68



(b) Implementation schedule. Each applicant for a license, and each licensee that, upon
application for modification of its license, would become newly subject to the requirements of
paragraph (a) of this section shall:

(1) Submit a fundamental nuclear material control (FNMC) plan describing how the
performance objectives of § 74.41(a) will be achieved, and how the system capabilities required by
§ 74.41(c) will be met; and

(2) Implement the NRC-approved FNMC plan submitted pursuant to paragraph (b)(1) of
this section upon the Commission's issuance or modification of a license or by the date specified in
a license condition.

(c) System capabilities. To achieve the performance objectives specified in § 74.41(a),
the MC&A system must include the capabilities described in 88 74.43 and 74.45, and must
incorporate checks and balances that are sufficient to detect falsification of data and reports that
could conceal diversion of SNM by:

(1) A single individual, including an employee in any position; or

(2) Collusion between two individuals, one or both of whom have authorized access to

SNM.

8 74.43 Internal controls, inventory, and records.

(a) Licensees subject to § 74.41 shall maintain the internal control, inventory, and
recordkeeping capabilities required in paragraphs (b), (c), and (d) of this section.

(b) Internal controls.

(1) A management structure shall be established, documented, and maintained that
assures:

(i) Clear overall responsibility for material control and accounting (MC&A) functions;
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(ii) Independence from production and manufacturing responsibilities; and

(iif) Separation of key responsibilities.

(2) The overall planning, coordination, and administration of the MC&A functions for
special nuclear material (SNM) shall be vested in a single individual at an organizational level
sufficient to assure independence of action and objectiveness of decisions.

(3) The licensee shall provide for the adequate review, approval, and use of written MC&A
procedures that are identified in the approved FNMC plan as being critical to the effectiveness of
the described system.

(4) The licensee shall assure that personnel who work in key positions where mistakes
could degrade the effectiveness of the MC&A system are trained to maintain a high level of
safeguards awareness and are qualified to perform their duties and/or responsibilities.

(5) The licensee shall establish, document, and maintain an item control program that:

() Provides current knowledge of SNM items with respect to identity, element and isotope
content, and stored location; and

(ii) Assures that SNM items are stored and handled, or subsequently measured, in a
manner such that unauthorized removal of 200 grams or more of plutonium or uranium-233 or
300 grams or more of uranium-235, as one or more whole items and/or as SNM removed from
containers, will be detected.

(6) Exempted from the requirements of paragraph (b)(5) of this section are items that exist
for less than 14 calendar days and licensee-identified items each containing less than 200 grams
of plutonium or uranium-233 or 300 grams or more of uranium-235 up to a cumulative total of one
formula kilogram of strategic SNM or 17 kilograms of uranium-235 contained in uranium enriched
to 10.00 percent or more but less than 20.00 percent in the uranium-235 isotope.

(7) Conduct and document shipper-receiver comparisons for all SNM receipts, both on an
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individual batch basis and a total shipment basis, and ensure that any shipper-receiver difference
that is statistically significant and exceeds twice the estimated standard deviation of the difference
estimator and 200 grams of plutonium or uranium-233 or 300 grams of uranium-235 is
investigated and resolved; and

(8) Perform independent assessments of the total MC&A system, at intervals not to exceed
18 months, that assess the performance of the system, review its effectiveness, and document
management's action on prior assessment recommendations and identified deficiencies. These
assessments must include a review and evaluation of any contractor who performs SNM
accountability measurements for the licensee.

(c) Inventory control and physical inventories. The licensee shall:

(1) Provide unique identification for each item on inventory and maintain inventory records
showing the identity, location, and quantity of SNM for these items;

(2) Document all transfers of SNM between designated internal control areas within the
licensee's site;

(3) Maintain and follow procedures for tamper-safing of containers or vaults containing
SNM, if tamper-safe seals are to be used for assuring the validity of prior measurements, which
include control of access to, and distribution of, unused seals and to records showing the date and
time of seal application;

(4) Maintain and follow procedures for confirming the validity of prior measurements
associated with unencapsulated and unsealed items on ending inventory;

(5) Maintain and follow physical inventory procedures to assure that:

() The quantity of SNM associated with each item on ending inventory is a measured
value;

(i) Each item on ending inventory is listed and identified to assure that all items are listed
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and no item is listed more than once;

(i) Cutoff procedures for transfers and processing are established so that all quantities are
inventoried and none are inventoried more than once;

(iv) Cutoff procedures for records and reports are established so that only transfers for the
inventory and material balance interval are included in the records for the material balance period
in question;

(v) Upon completion of the physical inventory, all book and inventory records, for total plant
and individual internal control areas, are reconciled with and adjusted to the results of the physical
inventory; and

(vi) Measurements will be performed for element and isotope content on all quantities of
SNM not previously measured.

(6) Conduct physical inventories according to written instructions for each physical
inventory which:

(i) Assign inventory duties and responsibilities;

(ii) Specify the extent to which each internal control area and process is to be shut down,
cleaned out, and/or remain static;

(iii) 1dentify the basis for accepting previously made measurements and their limits of error;
and

(iv) Designate measurements to be made for physical inventory purposes and the
procedures for making these measurements.

(7) Conduct physical inventories of all possessed SNM for each plant at intervals not to
exceed 9 calendar months; and

(8) Within 60 calendar days after the start of each physical inventory required by

paragraph (c)(7) of this section:
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() Calculate, for the material balance period terminated by the physical inventory, the
inventory difference (ID) and its associated standard error of inventory difference (SEID) for both
element and isotope;

(i) Reconcile and adjust the book record of quantity of element and isotope content, as
appropriate, to the results of the physical inventory; and

(i) Investigate and report to the Director, Office of Nuclear Material Safety and
Safeguards, any occurrence of SEID exceeding 0.125 percent of active inventory, and any
occurrence of ID exceeding both three times SEID and 200 grams of plutonium or uranium-233 or
300 grams of uranium-235 contained in high enriched uranium, or 9000 grams of uranium-235
contained in low enriched uranium. The report shall include a statement of the probable reasons
for the excessive inventory difference and the corrective actions taken or planned.

(d) Recordkeeping. The licensee shall:

(1) Maintain records of the receipt, shipment, disposal, and current inventory associated
with all possessed SNM,;

(2) Maintain records of the quantities of SNM added to and removed from process;

(3) Maintain records of all shipper-receiver evaluations associated with SNM receipts;

(4) Retain each record pertaining to receipt and disposal of SNM until the Commission
terminates the license; and

(5) Establish records that will demonstrate that the performance objectives of § 74.41(a)(1)
through (4), the system capabilities of paragraphs (b) and (c) of this section and § 74.45(b) and (c)
have been met, and maintain these records in an auditable form, available for inspection, for at
least 3 years, unless a longer retention time is specified by § 74.19(b), part 75 of this chapter, or

by a specific license condition.
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8 74.45 Measurements and measurement control.

(a) Licensees subject to § 74.41 of this part shall establish and maintain the measurement
and measurement control capabilities required by paragraphs (b) and (c) of this section.

(b) Measurements. The licensee shall:

(1) Establish, maintain, and use a program for the measurement of all SNM received,
produced, transferred between internal control areas, on inventory, or shipped, discarded, or
otherwise removed from inventory, except for:

(i) Sealed sources that have been determined by other means to contain less than
10 grams of uranium-235, uranium-233, or plutonium each;

(i) Samples received, transferred between internal control areas, or on inventory that have
been determined by other means to contain less than 10 grams of uranium-235, uranium-233, or
plutonium each;

(i) Receipt of sealed sources, of any quantity, previously manufactured and shipped by
the licensee and which are returned to the licensee, provided the unique identity and
encapsulation integrity have not been compromised, and the booked receipt quantity equals the
previously shipped quantity for the involved sealed sources; and

(iv) Heterogeneous scrap that cannot be accurately measured in its as received form,
provided this scrap is measured after dissolution within 18 months of receipt. The after dissolution
measurement must include measurement of both the resulting solution and any undissolved
residues, before any co-mingling with other scrap solutions or residues.

(2) Maintain and follow a program for the development and use of written procedures that
includes documented review and approval of these procedures, and any revisions thereof, before
use, for:

() Preparing or acquiring, maintaining, storing, and using reference standards;
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(i) Calibrating measurement systems, performing bulk mass and volume measurements,
conducting nondestructive assay measurements, obtaining samples, and performing laboratory
analyses for element concentration and isotope abundance; and

(iif) Recording, reviewing, and reporting measurements.

(c) Measurement control. To maintain measurement quality and to estimate measurement
uncertainty values, the licensee shall:

(1) Assign responsibility for planning, developing, coordinating, and administering a
measurement control program to an individual who has no direct responsibility for performing
measurements or for SNM processing or handling, and who holds a position at an organizational
level which permits independence of action and has adequate authority to obtain all the
information required to monitor and evaluate measurement quality as required by this section.

(2) Ensure that any contractor who performs MC&A measurements services conforms with
applicable requirements in paragraphs (c)(5), (6), (7), (10) and (11) of this section. Conformance
must include reporting by the contractor of sufficient measurement control data to allow the
licensee to calculate bias corrections and measurement limits of error.

(3) Ensure that potential sources of sampling error are identified and that samples are
representative by performing process sampling tests using well characterized materials to
establish or verify the applicability of utilized procedures for sampling SNM and for maintaining
sample integrity during transport and storage. These sampling tests or sample integrity tests, as
appropriate, shall be conducted whenever:

() A new sampling procedure or technique is used, or new sampling equipment is installed;

(i) A sampling procedure, technique, or sampling equipment is modified to the extent that a
systematic sampling error could be introduced; and

(iif) Sample containers, sample transport methods, or sample storage conditions are

75



changed or modified to the extent that a systematic sampling error could be introduced.

(4) Establish and maintain a measurement control program so that for each inventory
period the SEID is less than 0.125 percent of the active inventory, and assure that any MC&A
measurements performed under contract are controlled so that the licensee can satisfy this
requirement.

(5) Generate current data on the performance of each measurement system used during
each material balance period for the establishment of measured values and estimated
measurement uncertainties, including estimates of bias, variance components for calibration,
sampling, and repeat measurements. The program data must reflect the current process and
measurement conditions existing at the time the control measurements are made.

(6) Use standards on an ongoing basis for the calibration and control of all measurement
systems used for SNM accountability. Calibrations shall be repeated whenever any significant
change occurs in a measurement system or when program data indicate a need for recalibration.
Calibrations and control standard measurements shall be based on standards whose assigned
values are traceable to certified reference standards or certified standard reference materials.
Additionally, control standards shall be representative of the process material or items being
measured by the measurement system in question.

(7) Conduct control measurements to provide current data for the determination of random
error behavior. On a predetermined schedule, the program shall include, as appropriate:

() Replicate analyses of individual samples;

(ii) Analysis of replicate process samples;

(i) Replicate volume measurements of bulk process batches;

(iv) Replicate weight measurements of process items and bulk batches, or alternatively, the

use of data generated from the replicate weighings of control standard weights as derived from the
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control standard program; and

(v) Replicate NDA measurements of individual process containers (items), or alternatively,
the use of data generated from the replicate measurements of NDA control standards as derived
from the control standard program.

(8) Use all measurements and measurement controls generated during the current material
balance period for the estimation of the SEID.

(9) Evaluate with appropriate statistical methods all measurement system data generated
in paragraph (c)(5) of this section to determine significant contributors to the measurement
uncertainties associated with inventory differences and shipper-receiver differences, so that if
SEID exceeds the limits established in paragraph (c)(4) of this section, the cause of the excessive
SEID can be identified for corrective action with respect to controlling the standard error within
applicable limits.

(10) Establish and maintain a statistical control system, including control charts and formal
statistical procedures, designed to monitor the quality of each measurement device or system.
Control chart limits must be established to be equivalent to levels of significance of 0.05 and
0.001.

(11) Promptly investigate and take any appropriate corrective action whenever a control
datum exceeds an 0.05 control limit, and whenever a control datum exceeds an 0.001 control limit,
the measurement system that generated the datum shall immediately be placed out-of-service with
respect to MC&A measurements until the deficiency has been corrected and the system brought

into control within the 0.05 control limits.

33. In § 74.51, paragraphs (c) and (d) are revised to read as follows:

77



8 74.51 Nuclear material control and accounting for strategic special nuclear material.

* * * * *

(c) Implementation dates. Each applicant for a license, and each licensee that, upon
application for modification of a license, would become newly subject to paragraph (a) of this
section, shall submit a fundamental nuclear material control (FNMC) plan describing how the
MC&A system shall satisfy the requirement of paragraph (b) of this section. The FNMC plan shall
be implemented when a license is issued or modified to authorize the activities being addressed in
paragraph (a) of this section, or by the date specified in a license condition.

(d) Notwithstanding § 74.59(f)(1), licensees shall perform at least three bimonthly physical
inventories after implementation of the NRC approved FNMC Plan and shall continue to perform
bimonthly inventories until performance acceptable to the NRC has been demonstrated and the
Commission has issued formal approval to perform semiannual inventories. Licensees who have
prior experience with process monitoring and/or can demonstrate acceptable performance against
all Plan commitments may request authorization to perform semiannual inventories at an earlier

date.

34. In § 74.57, the introductory text of paragraph (c) and paragraph (f)(2) are revised

to read as follows:

874.57 Alarm resolution.

(c) Each licensee shall notify the NRC Operations Center by telephone of any MC&A alarm
that remains unresolved beyond the time period specified for its resolution in the licensee's

fundamental nuclear material control plan. Notification must occur within 24 hours except when a
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holiday or weekend intervenes in which case the notification must occur on the next scheduled

workday. The licensee may consider an alarm to be resolved if:

* * * * *

(f) *kk
(2) Within 24 hours, the licensee shall notify the NRC Operations Center by telephone

that an MC&A alarm resolution procedure has been initiated.

35. In § 74.59, paragraphs (d)(1),(f)(1)(i) and (iii), and (h)(2)(ii) are revised to read as

follows:

8 74.59 Quality assurance and accounting requirements.

* * * * *

(d) *kk

(1) Substantiate the plutonium element and uranium element and isotope content of all
SSNM received, produced, transferred between areas of custodial responsibility, on inventory, or
shipped, discarded, or otherwise removed from inventory;

* * * * *

(f) *kk

(1) *kk

(i) Calculate the inventory difference (ID); estimate the standard error of the inventory
difference (SEID); and investigate and report any SEID estimate of 0.1 percent or more of active
inventory, and any ID that exceeds both three times SEID and 200 grams of plutonium or uranium-

233, or 300 grams of uranium-235 contained in high enriched uranium.

* * * * *
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(i) Investigate and report to the Director, Office of Nuclear Material Safety and
Safeguards, any difference that exceeds three times the standard deviation determined from the

sequential analysis;

* * * * *

(h) *kk

(2) *kk

(i) Any scrap measured with a standard deviation greater than five percent of the
measured amount is recovered so that the results are segregated by inventory period and
recovered within six months of the end of the inventory period in which the scrap was generated
except where it can be demonstrated that the scrap measurement uncertainty will not cause

noncompliance with § 74.59(e)(5).

* * * * *

PART 75 - SAFEGUARDS ON NUCLEAR MATERIAL - IMPLEMENTATION OF US/IAEA

AGREEMENT

36. The authority citation for Part 75 continues to read as follows:

AUTHORITY: Secs. 53, 63, 103, 104, 122, 161, 68 Stat. 930, 932, 936, 937, 939, 948, as
amended (42 U.S.C. 2073, 2093, 2133, 2134, 2152, 2201); sec. 201, 88 Stat. 1242, as amended

(42 U.S.C. 5841).

Section 75.4 also issued under secs. 135, 141, Pub. L. 97 - 425, 96 Stat. 2232, 2241 (42
U.S.C. 10155, 10161).
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37. In § 75.21, paragraph (c)(2) is revised to read as follows:

8 75.21 General requirements.

* * * * *
(C) *kk
(2) Until installation information has been submitted by the licensee, the procedures shall
be sufficient to document changes in the quantity of nuclear material in or at its installation.
Observance of the procedures described in 88 40.61 or 74.15 of this chapter (or the
corresponding provisions of the regulations of an Agreement State) by any licensee subject

thereto shall constitute compliance with this paragraph.

PART 76 - CERTIFICATION OF GASEOUS DIFFUSION PLANTS

38. The authority citation for Part 76 continues to read as follows:

AUTHORITY: Secs. 161, 68 Stat. 948, as amended, secs. 1312, 1701, as amended,
106 Stat. 2932, 2951, 2952, 2953, 110 Stat. 1321-349 (42 U.S.C. 2201, 2297b-11, 2297f); secs.
201, as amended, 204, 206, 88 Stat. 1244, 1245, 1246 (42 U.S.C. 5841, 5842, 5845, 5846). Sec.
234(a), 83 Stat. 444, as amended by Pub. L. 104-134, 110 Stat. 1321, 1321-349 (42 U.S.C.
2243(a)).

Sec. 76.7 also issued under Pub. L. 95-601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5851). Sec.
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76.22 is also issued under sec. 193(f), as amended, 104 Stat. 2835, as amended by Pub. L. 104-

134, 110 Stat. 1321, 1321-349 (42 U.S.C. 2243(f)). Sec. 76.35(j) also issued under

sec. 122, 68 Stat. 939 (42 U.S.C. 2152).

39. In § 76.113, paragraph (a) is revised to read as follows:

8§ 76.113 Formula quantities of strateqgic special nuclear material - Category |.

(a) The requirements for material control and accounting for formula quantities of strategic
special nuclear material (Category |) are contained in 88 74.11, 74.13, 74.15, 74.17, 74.19, 74.51,

74.53, 74.55, 74.57, 74.59, 74.81, and 74.82 of this chapter.

* * * * *

40. In § 76.115, paragraph (a) is revised to read as follows:

8§ 76.115 Special nuclear material of moderate strateqic significance - Category |l.

(a) The requirements for material control and accounting for special nuclear material of
moderate strategic significance (Category Il) are contained in 88 74.11. 74.13, 74.15, 74.17, 74.19,

74.41, 74.43, 74.45, 74.81, and 74.82 of this chapter.

* * * * *

41. In § 76.117, paragraph (a) is revised to read as follows:

8 76.117 Special nuclear material of low stratedic significance - Category lll.

(a) The requirements for material control and accounting for special nuclear material of low
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strategic significance (Category lll) are contained in 88 74.11, 74.13, 74.15, 74.17, 74.19, 74.33,
74.81, and 74.82 of this chapter. However, inventories of uranium outside of the enrichment
processing equipment conducted at least every 370 days are deemed to satisfy the requirements

of 8 74.19(c).

PART 150 - EXEMPTIONS AND CONTINUED REGULATORY AUTHORITY IN AGREEMENT

STATES AND IN OFFSHORE WATERS UNDER SECTION 274

42, The authority citation for Part 150 continues to read as follows:

AUTHORITY: Sec. 161, 68 Stat. 948, as amended, sec. 274, 73 Stat. 688 (42 U.S.C.
2201, 2021); sec. 201, 88 Stat. 1242, as amended (42 U.S.C. 5841).

Sections 150.3, 150.15, 150.15a, 150.31, 150.32 also issued under secs. 11e(2), 81, 68
Stat. 923, 935, as amended, secs. 83, 84, 92 Stat. 3033, 3039 (42 U.S.C. 2014e(2), 2111, 2113,
2114). Section 150.14 also issued under sec. 53, 68 Stat. 930, as amended (42 U.S.C. 2073).
Section 150.15 also issued under secs. 135, 141, Pub. L. 97 - 425, 96 Stat. 2232, 2241 (42 U.S.C.
10155, 10161). Section 150.17a also issued under sec. 122, 68 Stat. 939 (42 U.S.C. 2152).

Section 150.30 also issued under sec. 234, 83 Stat. 444 (42 U.S.C. 2282).

43. In § 150.20, the introductory text of paragraph (b) is revised to read as follows:

8 150.20 Recognition of Agreement State licenses.

* * * * *
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(b) Notwithstanding any provision to the contrary in any specific license issued by an
Agreement State to a person engaging in activities in a non-Agreement State, in an area of
exclusive Federal jurisdiction within an Agreement State, or in offshore waters under the general
licenses provided in this section, the general licenses provided in this section are subject to all the
provisions of the Act, now or hereafter in effect, and to all applicable rules, regulations, and orders
of the Commission including the provisions of 88 30.7 (a) through (f), 30.9, 30.10, 30.14(d), 30.34,
30.41, and 30.51 to 30.63, inclusive, of part 30 of this chapter; 8§ 40.7 (a) through (f), 40.9, 40.10,
40.41, 40.51, 40.61, 40.63 inclusive, 40.71 and 40.81 of part 40 of this chapter; 88§ 70.7 (a)
through (f), 70.9, 70.10, 70.32, 70.42, 70.52, 70.55, 70.56, 70.60 to 70.62 of part 70 of this
chapter; 88 74.11, 74.15, and 74.19 of part 74 of this chapter; and to the provisions of 10 CFR
parts 19, 20 and 71 and subparts C through H of part 34, §§ 39.15 and 39.31 through 39.77,

inclusive, of part 39 of this chapter. In addition, any person engaging in
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activities in non-Agreement States, in areas of exclusive Federal jurisdiction within Agreement

States, or in offshore waters under the general licenses provided in this section:

Dated at Rockville, Maryland, this

day of , 2002.

For the Nuclear Regulatory Commission.

Annette Vietti-Cook,
Secretary of the Commission.
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